Appeal No. 08-1981

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

Interactive Media Enterteinment & : Appeal No. 08-1981

Gaming Association, L.L.C.,
Cn Appeai from the United

Plaintiff-Appellant, States District Court,
: District of New Jersey,
~V3g- Docket No. CV-072625-07
(MLC)

Peter D. Keisler, Attorney
General, et adl. : S5at Below: Hon. Mary L.
Cooper, U.5.D.J.

Defendants-Appellees.

PLAINTIFF’S PRINCIPAL BRIEF
AND APPENDIX VOLUME ONE JA-1 TO JA-33 LAR 32.2.

ERIC M. BERNSTEIN & ASSOQOCIATES, L.L.C. {EMB7337)
Two North Road

P.0O. Box 4922

Warren, New Jersey 07059

(732) 805-3360; (732} B05-334¢ {(Facsimile)
Attorneys for Plaintiff-Appellant iMEGA, L.L.C.
Qur File No. 1967-001

FEric Martin Bernstein, Esquire {(EMB7337)
Of Ceounsel and On the Brief

Philip G. George, Esquire (PGGB129)
On the Brief

Stephan A. Saltzburg, Esquire (SASB8736)
On the Brief




CORPORATE DISCLOSURE
United States Court of Appeals for the Third Circuit
No. 08-1981

Corporate Disclosure Statement and
Statement of Financial Interest

Interactive Media Entertainment & Gaming Association,
L.L.C., Plaintiff-Appellant,

V.

Peter D. Keisler, Attorney General, et al., Defendants-
Appellees.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate
Procedure any nongovarnmental corporate party to a
proceeding before this court must file a statement
identifying all of its parent corporations and listing any
publicly held company that owns 10% or more of the party’s
stock,

Third Circuit LAR 26.1(b)requires that every party to
an appeal must identify on the Corporate Disclosure
Statement required by Rule 26,1, Federal Rules of Appellate
Procedure, every publicly owned corporation not a party to
the appeal, 1f any, that has a financial interest in the
outcome of the litigation and the nature of that interest.
This Information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or
trustee of the bankruptcy estate shall provide a 1list
identifying: 1) the debtor if not named in the caption: 2)
the members of the creditors’ committee or the top 20
unsecured creditors; and, 3) any entity not named in the
caption which is an active participant in the bankruptcy
proceedings. If the debtor or the bankruptcy estate is not
a party to the proceedings before this Court, the appellant
must file this list. LAR 26.1(c).

The purpose of collecting the information in the
Corporate Disclosure and Financial Interest Statements is
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to provide the Jjudges with information about any confliicts
cf interest which wculd prevent them from hearing the case.

The completed Corporate Disclosure Statement and
Statement of Financial Interest Form must, 1f required,
must be filled out upon the filing of a motion, response,
petiticen or answer in this Court, or upon the filing of the
party’s principal Dbrief, whichever occurs first. An
original and three copies must be filed. A copy of the
statement must also be included in the party’'s principal
brief before the table of contents regardless of whether
the statement has been previously filed. Rule 26.1(b} and
{c), Federal Rules of Appellate Procedure.

Pursuant to Rule 26.1 and Third Circuit ILAR 26.1,
Interactive Media Entertainment & Gaming Association [also
known as “iMEGA”] makes the following disclosures:

1) For non-governmental corporate parties please 1list
all parent corporations: N/A.

2) For non-governmental corporate parties please list
all publicly held ccmpanies that hold 10% or mcre of the
party’s stock: N/A.

3) If there is a publicly held corporation which is
not a party to the proceeding before this Court but which
has as a financial interest 1in the outcome of the
proceeding, please identify all sguch parties and specify
the nature of the financial interest or interests: N/A.

4) In all bankruptcy appeals counsel for the debtor or
trustee of the bankruptcy estate must list: 1} the debtor,
if not identified in the caption; 2) the members of the
creditors’ committee or the top 20 unsecured creditors;
and, 3) any entity not named in the caption which is active
participant in tThe bankruptcy proceedings. If the debtor or
trustee is not Dparticipating in this appeal, this
information must be provided by appellant: N/A.

QEZ$GSEZZ;h@ﬂJé%g%W&ﬂa@& Dated: September 29, 2008

Eric Martin Bernstein, Esquire
{Signature of Counsel or Party)

iii




TABLE OF CONTENTS

Corporate Disclosure ii
Table of Contents . iv
Table of Authorities vi
Jurisdictional Statement, F.R.A.P 28(a) (4). X

A. The District Court’s Subject Matter
Jurisdiction. x

B. The Third Circuit Court of Appeals’

Subject Matter Jurisdiction. xi
C. Statement of Timeliness of Appeal,

F.R.A.P. 28(a) (4) (d). xiii
D. Statement of Appeal from Final Order

Disposing Of All Claims. xiv
The Standard of Review XV
Statement of the Issues on Appeal ®vii
Statement of the Case XX
Statement of Facts xxiv

Legal Argument

POINT I - UIGEA IS UNCONSTITUTIONALLY VAGUE WITHIN THE
PARAMETERS OF THE DUE PROCESS CLAUSES OF THE FIFTH AND
FOURTEENTH AMENDMENTS AND CANNOCT BE H®NEFORCED TN THE
ABSENCE OF CLARIFICATION OF SEVERAL KEY TERMS,
INCLUDRING BUT NOT LIMITED TO “UNLAWFUL  INTERNET

GAMBLING."” 1

POINT II - THE DISTRICT COURT ERRED IN HOLDING THAT
PLAINTIFE COULD NOT ASSERT THE FIRST AMENDMENT RIGHTS
OF PRIVATE CITIZENS WHO MAY ENGAGE IN INTERNET

GAMBLING BUT FCR THE ACT’S CVERREACHING PROHIBITIONS.
37

iv




10.

11.

12.

13,

14,

POINT TII1I - THE DISTRICT COURT ERRED IN EQUATING
INTERNET GAMBLING WITH ILLEGAL ACTIVITY, WHERE THAT
CONDUCT IS PRIVATE, CONSENSUAL AND LEGAL UNDER THE

ACT. 46

Conclusions 57

Certification of Compliance with

F.R.Civ.P. 32{a) 60

Proof of Service 62

Appendix, Volums One Pursuant to

L.A.R. 32.2(C) Follows Page 65

Appendix, Volume One Contents

Copy of Notice of Appeal JA~1

Order and Judgment From Which Appeal is taken JA-4

Memorandum Opinion, Hon. Mary L. Ccoper, U.S.D.J.
Dated March 4, 2008 JA-5

Appendix, Volume Two, Pages JA-33 through JA-271

Separately Bound




18

18

18

18

18

31

31

31

31

31

31

31

47

U.

uU.

S.

S.

TABLE OF AUTHORITIES

.C. § 1084 6,
.C. § 1852

.C. § 1955

LCL0§ 2252(A)

.C. § 2252 (B)

.C. & 5361 (a) (4)

LCo § 5362 (2)

.C. § 5362 (7)

.C. § 5362 (10) 1, 5-7,
.C. § 5363 1, 4, 12, 21,
C. § 5304 2,
C. § 5366 2, 12-13, 19, 21,

U.5.C. § 231 (e) (6)

720 I11. Comp. Stat. 5/28-1(a) {12)

ACLU v.

ACLU v.

ACLU v,

ACLU v.

Gonzalez, 478 F.Supp.2d 775 (E.D. Pa. 2007) 20,
Mukasey, b34 F.3d 181 (3d Cir. 2008) 4, 206,
Reno, 217 F.3d 162 (3d Cir. 2000)

Reno, 521 U.S5. 844 (1997)

Borden v. School Dist. of Tp. of East Brunswick,
523 F.23d 153 (3d Cir. 2008) 50-51, 54,

Carey v. Population Servs. Int'l, 431 U.S5. 878{(1977)

Comment of American Bankers Asscciation,
www.regulations.gov/TREAS-D0O-2007-0015-0001

Comment of Gregory A. Baer, Deputy General Counsed,

vi

29

30

21

15

52

52

XV

50

58

38

41




Bank of America, www.regulations.gov/
TREAS-DO-2007-0015-0128.1 41

Comment of Joseph L. Crouse, Legislative and
Regulatory Counsel, Consumer Bankers
Association, www.regulations.gov

/OTS-2008-0004-0127.1 42
Comment of Farmers Capital Bank Corpeoration,
www.regulations.gov/TREAS-D0O-2007-0015-0105.1 41

Comment of Barry Nelson, www.regulations.gov/TREAS-
DO-2007-0015-0123 40

Comment of Joseph E. O’Neill, www.regulations.gov/
TREAS-DO-2007-0015-0127.1 40

Comment of Visa U.S.A.,www.regulations.gov/
TREAS-DO-2007-0015-0001 41

Congressional Record, 109 Congress Debate,
109" Congress, July 13, 2006 at Govtrac.com 49

Doe, et al., v. Prosecutor, Marion County, Indiana,
F.Supp.2d , 2008 WL 2600177

(S.D. Ind. 2008) 44-45
Federal Reserve System, 12 CFR Part 233,

Regulation GG; Docket No. R-1298 27
Grayned v. City of Rockford, 408 U.S. 104

92 8. Ct. 22%4 (1972) 4, 25, 31, 36
Greater New Orleans Broadcasting Ass'n v. U.S5.,

527 .5, 173, 119 S.Ct., 1923 (1999) 55
Griswold v. Connecticut, 381 U.S5. 479 (1965) 38
Grosso v, United States, 3980 U.S. 62 (1968) 42
Hill v. Colorado, 530 U.5. 703 (2000) 4, 20
In re Mastercard int’1 Inc. Internet Gambling

Litigation, 313 F.3d 257 (5™ Cir. 2002) &
LA. Rev. Staet. Ann. $14:90.3 15

vii




Lawrence v. Texas, 539 U.S. 558 (2003) 46, 4%-50,

Marchetti v. United States, 390 U.S5. 39 (1968)

Mich. Comp. Laws §§750.301

Mich. Comp. Laws §§752.796(1)

Mont. Code Ann. §§ 23-5-112(18) (e)

Mont. Code Ann. §§ 23-5-152(1) (b)

OR. Rev. Stat. §167.109

Proposed UIGEA Regulations: Burden Without
Benefit? Hearing Before the Subcommittee

cn Domestic and International Monetary
Policy, Trade and Technology, U.S. House of

56,

Representatives, Serial Publicaticn Neo. 110-102,

April 2, 2008 (www.house.gov/apps/list/
hearing/ financialsvcs dem/hr040208.shtml) 17,

Rev. Nev. Stat. §8465.091
Rev. Nev. Stat. §85465.091-093

Reliable Consultants, Inc. v. Farle, 517 F.3d 738
(5% Ccir. 2008) 38, 49-50,

Sanabria v. U.5., 437 [U.5. 54 {1978)

Smith v. Goguen, 415 U.S. 566 (1974)

S.D. Codified Laws §§ 22-25A-7, 10

Treasury Department, 31 CFR Part 132, RIN 1505-AB78

U.5. v. Baborian, 528 F. Supp. 324 (D.RI 1981)

26,

56,

United States v. Quatermain, 613 F.2d 38 (3d Cir. 1980)

U.5. v. Reege, 92 U.5. 214 {(1875)
J.5. v. Stevens, L33 F.3d 218(3d Cir. 2008)
United States v. Williams, U.s. , 128 S5.C¢tL.

1830 (2008) 3,

viii

58

43

15

15

15

15

15

28

15

15

14

31

15

14

43

31

53-54

20,

25




U.5. Civil Service Commission v. National

Association of Letter Carriers, 413 U.S. 548 (1973) 33
Wash. Rev. Code §%9.46.240 15
Wis. Stat. Ann. §945.03(q) 15

ix




JURISDICTIONAL STATEMENT, F.R.A.P 28 (a) (4).

A. The District Court’s Subject Matter Jurisdiction.

The Plaintiff is a trade asscciation whose members and
affiliates face criminal prosecution and civil enforcement
under the Unlawful Internet Gambling Enforcement Act,
codified as 31 U.S5.C. § 5361, et seqg. (hereinafter referred
to as the “UIGEA” or the “Act”). The District Court below
found Plaintiff o have Article III standing under the
Federal Constitution. JA-11 to JA-12 the Plaintiff below
raised arguments under the Federal Constitution and
International Law which the District Court rejected,
dismissing the case. Under 28 U.S5.C. § 1331, a Federal
District Court has original subject matter Jurisdiction
over an action for injunctive relief based on
constitutional c¢laims. Tenafly Eruv Ass'n v. Borough of
Tenafly, 309 F.3d 144, 156, fn. 12 (3d Cir. 2002}, cert.
denied, 539 U.S5. 942, 123 5. Ct. 2609 (2003). Therefore,
Plaintiff submits that the District Court had a sound basis

for exercising 1ts jurisdiction cver this matter.




B. The Third Circuit Court of Appeals’
Subject Matter Jurisdiction.

This court exercises plenary review over the District
Court's Final Order and Judgment. Under 28 U.S5.C. § 1291,
“[tlhe courts of appeals . . . shall have jurisdiction of
appeéls from all final decisions of the district courts of
the United States.” Moreover, “review over constituticnal
issues 1is plenary”. United States v. One Toshiba Colcr
Television, 213 F.3d 147, 151 (3d Cir. 2000). Plaintiff
submits that this case ©presents a proper case and
controversy based on Plaintiff’s request for a preliminary
injunction against enforcement of the UIGEA. A
constitutional controversy «c¢learly exists hetween the
Plaintifﬁ and the Defendants Attorney General, Commission
and Board who must enforce the UIGEA against iMEGA and its
members, prosecute violators and adopt regulations for
enforcement. Maryland Casualty Co. v. Pacific Ccal & 0Oil
Co., 312 U.S. 270, 272 (1941).

The reguirement for establishing a constitutional
controversy 1is satisfied when “there 1is a substantial
controversy, between parties having adverse legal
interests, of sufficient immediacy and reality to warrant
the issuance of a declaratory Jjudgment.” Step-Saver Data

Systems, Inc. v. Wyse Technology, 912 F.2d 643, 647 (3d
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Cir. 1990}); St. Thomas-St. John Hotel & Tourism Ass’n, Inc.
v. Gov’t of U.$. Virgin Islands, 218 F.3d 232, 240 (3d Cir.
2000). Thus, Plaintiff submits that the proceedings in this
matter present an appropriate subject for review by this

court.
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C. STATEMENT OF TIMELINESS OF APPEATL,
F.R.A.P. 28(z) (4} (4d).

The District Court issued 1its Memorandum Opinicon and
Order on March 4, 2008. Since the United States and two {2)
of its agencies are parties to the action, under F.R.A.P.
4{a)1(B) this appeal had to be filed within sixty (60) days
of the date of the service of the District Court’s
Memorandum Opinicn and Order. The appeal was docketed on
April 9, 208 and filed on April 14, 2008, approximately

thirty five (35} days later. Therefore, the appeal 1is

timely.
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D. STATEMENT OF APPEAL FROM FINAIL ORDER
DISPOSING OF ALL CLAIMS.

Irn ifs Memorandum Opinion dated March 4, 2008 the
District Court disposed of all ciaims before the court in
connection with Plaintiff’'s motion for preliminary
injunction and Defendants’ cross meotion for dismissal. The
Order entered by the Court below dismissed all c¢laims and
entered a Final Judgment of Dismissal. JA~29. Therefore,

the matter is ripe for adjudication on appeal.
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THE STANDARD OF REVIEW.

This matter was filed on or about June 5, 2007,
seeking a preliminary injunction enjeoining the enforcement
of the “The Unlawful Internet Gambling Enforcement Act of
2006,” codified as 31 U.S.C. § 5361, et seg. {hereinafter
referred to as the “UIGEA” or the “Act”) and/or rulemaking
thereunder. JA-20. No testimony was taken in the trial
court. The matter was submitted to the trial court below by
moticn of the Plaintiff, with supporting Certifications of
Edward TLeyden, President of Plaintiff, Interactive Media
Entertainment & Gaming Association, L.L.C. (hereinafter
referred to as “iMEGAM™). Defendants c¢ross-moved for
dismissal for lack of subiect matter Jjurisdiction under
F.R.Civ. P, 1Z2(b) (1) and alternatively for failure to state
a claim upon which relief can be g¢granted under F.R.Civ.P.
12(b) (6} . In the interim, after briefing but before an
Opinion and Order was issued, the Defendants United States
Treasury and the Federal Reserve Board promulgated a Joint
Proposed Rulemaking approximately two (2) months after the
statutory deadline for rulemaking in the Act. The district
court below, following oral argument, denied Plaintiff’s
motion and granted Defendants’ motion.

On  review before this court, the district c¢ourt’s

decision 1is evaluated under a three-part standard. American
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Civil Liberties Union, et al., v. Reno, 217 F.3d 1lez, 172
{(3d Cir. 2000). The district court’s legal conclusions are
reviewed de nove. Findings of fact are reviewed for clear
error. Finally, the district court’s decision to grant or
deny the preliminary injunction is reviewed for an abuss of

the district court’s discretion. Id.
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STATEMENT OF THE ISSUES ON APPEAL
POINT ONE
UIGEA IS UNCONSTITUTIONALLY VAGUE WITHIN THE PARAMETERS OF
THE DUGE PROCESS CLAUSES OF THE FIFTH AND FOURTEENTH
AMENDMENTS AND CANNOT BE ENFCRCED IN THE ABSENCE OF
CLARIFICATION OF SEVERAL KEY TERMS, INCLUDING BUT NOT
LIMITED TO “UNLAWEUL INTERNET GAMBLINGf”

Plaintiff asserts that the Act is void for wvagueness
because it declares payment system instruments which are in
whole or part transmitted over the Internet are illegal, if
part of the <transaction relates to gambling 1in a
jurisdiction where that gambling is illegal. Thus the Act,
and the proposed regulations under it, fail to define the
gravamen of the offense, leaving that critical function to
the reguiated financial cemmunity. The . Act is
unconstitutionally vague because it fails to provide fair
notice of its prohibkitions to thoese reguired to enforce
such and fhose whose transactions are at issue. It also
clearly fails to provide a clear and ascertainable
definition of “unlawful and internet gambling.”

POINT TWO
THE DISTRICT COURT ERRED IN HOLDING THAT PLAINTIFEF COULD

NOT ASSERT THE FIRST AMENDMENT RIGHTS OF PRIVATE CITIZENS
WHO MAY ENGAGE IN INTERNET GAMBLING BUT FCR THE ACT’'S

OVERREACHING PROHIBITIONS.

Plaintiff asserts in Polint Two that the district court

erred in holding that Plaintiff lacked standing to assert
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the privacy and due process rights of its member customers
who do, or wish to, engage in Internet gambling on a
private personal computer. In essence these persons are
customers of the Plaintiff’s members throughout their
Internet transactions. Prior Supreme Court Jjurisprudence
and Circuit Courts of ZAppeal have found that this
relationship gives the requisite standing to assert privacy
and due process rights.

POINT THREE

THE TRIAL DISTRICT ERRED IN EQUATING INTERNET GAMBLING WITH
ILLEGAL ACTIVITY, WHERE THAT CONDUCT IS PRIVATE, CONSENSUAL
AND LEGAL UNDER THE ACT.

Plaintiff asserts that the district court erred in its
analysis of Internet gambling under the Act. By law, by
constitutional delegation and by traditional jurisprudence
Internet gambling 1s a matter of state regulation and even
the federal statutory scheme i1s riddled with exceptions.
Further, the district court erred in requiring privacy and
due process considerations to constitute “expression” and
ignored the current status of Internet ccnduct
jurisprudence in the Third Circuit and United States
Supreme Court, which recognize constitutionally protectable
interests 1in non-expressive conduct con @ the Internet.

Plaintiff argues that under the relevant Borden balancing

test, Internet gambling 1is protected conduct where the
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statutory and regulatory scheme proposes to delegate
identification of conduct as “illegal” where the regulated

community has stated this cannot be done.
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STATEMENT OF THE CASE

On October 6, 2006, Congress enacted the “The Unlawful
Internet Gambling FEnforcement Act of 2006,” codified as 31
U.5.C. & 5361, et seq. (hereinafter referred to as the
“UIGEA” or the “Act”). The Act was signed 1into law on
October 13, 2006 by President Gecrge W. Bush. The Act
prohikits the transfer of funds by any payment system
instrument over the Internet if the funds are toc ke used
for gambling “where the gambling is illegal.” That location
may be the point of origin ox any other place in the stream
of Internet commerce under the Act.

Further, the Act, and proposed rules, which were
announced several months late without authority under the
Administrative Procedures Act, dc not provide a guideline
for determining what transacticons may be 1invelved in
“unlawful internet gambling.” Instead, they delegate that
responsibility to the regulated financial community. In
numerous comments to the proposed rules, that community has
unequivocally stated that the rules and the Act are
unenforceable as written and will 1likely result in
interference with constitutional rights.

Thersafter, Plaintiff, an Asscociation representing its
nembers who are businesses or businessmen who engage in

interactive Internet entertainment, including but not
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limited to Internet gambling, filed suit to enjoln
enforcement of the Act or adoption of rules to create
guidelines reqguiring financial institutions to 1intercept
“illegal” gambling electronic Zfund transfers via the
Internet.

Plaintiff submits that enforcement of the Act must be
restrained. Under the United States Supreme Court’s
precedents in Ashcroft v. American Civil Liberties Union,
542 U.5. 656, 124 5.Ct. 2783 (2004) and Lawrence v. Texas,
539 U.S5. 558, 123 5.Ct. 2472 (2003), Plaintiff submits that
the act of gambling on private computers in private on the
internet is protected by First Amendment privacy concerns.
Further, filtering technolegy is recognized by the Supreme
Court, led by the Third Circuit’s integration of tradition
and technology in the COPA litigation, as a less
restrictive means to regulate protected conduct. State laws
in at least the states of Missouri, Alaska, Alabama and New
Jersey do not specifically criminalize the act of a private
person betting with or for private winnings. Thus, the
individual’s right to access 1iMEGA’s represented interests
is a constitutionally protected activity which cannot be
infringed by the UIGEA.

Finally, there 1is precedent under In Re MasterCard

Litigation, 313 F.3d 257 (Fifth Cir. 2002}, holding that

xx1




transmittal of Internet gambling funds through the use of
internet payment system instruments is not an illegal act.
Further, the UIGEA itself is so  inconsistent in striking
across individual state regulation, sovereign Tribal
licensing and sovereign international control of Internet
gambling as to make the UIGEA violative of First Amendment
rights as well as the Commerce Clause of the United States
Constitution. This inconsistency is nowhere more apparent
than New Jersey, which permits the transfer of funds by
payment system instrument by computer for the purpose of
gambling, without reference to the location of the bet or
wager, and further prohibits any person or organization
except a federal or state agency from intercepting an
electreonic fund transfer.

Thus, iMEGA asserts that the district court erred in
denying a preliminary injunction against enforcement of the
Act because Plaintiff satisfied the criteria for issuance
of a temporary restraining order because: (1) there is a
substantial likelihood that iMEGA will prevail on the
merits; (2) clearly, IMEGA’s members and those whose
interests are represenéed will suffer irreparable injury
unless the injunction issues; (3) the threatened injury to

protected rights outweighs the lack of damage 1if the UIGEA

xxii




is not restrained; and, (4) the injunction, 1if issued, 1is

not adverse to the public interest.

xxiii




STATEMENT OF. FACTS

Plaintiff, Interactive Media Entertainment & Gaming
Association, L.L.C. (hereinafter referred to as “iMEGAY),
is a not-for-profit corporation duly formed and constituted
under the laws of the State of New Jersey. iMEGA was formed
to represent the interests of its members, who are
businesses or individuals inveolved in Internet interactive
media, entertainment and gaming, including Internet
gambling. iMEGA does not itself participate in any
electronic gaming on the Internet, but 1t deces engage in
the collecticn and dissemination of information and advice
regarding such services to its members and members of the
general public .in various media, including speech, print
and Internet media. Some of i1ts members are individuals or
business entities engaged in the business of providing
interactive entertainment services to individuals through
use of personal compﬁters, both with and without a fee.

Starting in about 1995 and prior to Cctober 2006, some
of 1iMEGA’s members engaged in the business of operating
“Internet Casino websites.” An Internet Casino website is
actually a computer image generated and supported by
computer technology and accessible to anyone, with a
personal computer and access to the Internet through dial-

up, broadband, wireless or dedicated access, who wants to
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engage in games of chance or skill. Persons wishing to
eangage in games ‘of chance and/or skill and betting or
wagering on them through iIMEGA members’ Internet Casino
websites may originate such an activity while Tlocated
anywhere in the world, including any Jjurisdiction of the
United States. Some of iIMEGA’s members and the interests of
the some of the industries which it represents, through the
facilities of +the Internet, reach an audience Zfor the
supplying of entertainment through wagering and betting
which potentially encompasses all of the states of the
United States and most foreign countries. 1IMEGA menbers
advertise their activities in various media, including but
not limited to magazines, periodicals and on the Internet.
Advertising 1s a necessary 1incident to such commercial
operations, iMEGA members correctly and accurately
represent that they operate legally in the country wherein
they are incorporated and where their servers are located.
Persons wishing to engage in games of chance or skill
and betting or wagering on them through socme of 1iMEGA
members’ casino websites prior to October 2006 were able to
do so by transmitting funds belonging to them by wire
rransfer, debit card, credit card, by mail or by other
means to the said Internet Casino website websites of iMEGA

members. Such transactions, of necessity, involve transfer
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of funds from the wagerer through financial institutions
including banks, clearing houses and the Defendant Federal
Reserve System itself. Transactions are processed through
financial instruments known as “payment system
instruments.” A payment system instrument can consist of
checks, wire +transfers, debit card or direct debit
fransactions, electronic transfer, or credit card
transactions. The actual transfers of funds'through payment
system instruments dcoes not inveolve the wagering or betting
of any thing of wvalue and does not involve, implicate or
rely in any way upon any luck in order tc accomplish the
transaction which is reguested by the bettor and accepted
by the Internet Casino. However, these financial
institutions may assess a small set fee for the use of
their services which 1is not tied tc or dependent upon the
placing, winning or losing of a bet or wager in any way.
Congréss, on or.about October 6, 2006, passed a law
entitled “The Unlawful Internet Gambling Enforcement Act of
2006,” codified as 31 U.S5.C. § 5361, et seq. (hereinafter
referred to as the Y“UIGEA” or the ™Act”]). The Act was
signed into law by President Bush on October 13, 2006. The
UIGEA creates an offense entitled Tunlawful Internet
gambling,” which the UIGEA attempts to define as to “place,

receive, or otherwise knowingly transmit a bet or wager by
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any means which involves the use, at least in part, c¢f the
Internet where such bet or wager 1s unlawful under any
applicable Federal or State law in the State ox Tribal
lands in which the bet or wager is initiated, received or
otherwise made,” according to 31 U.S5.C. § 5362(10) (A). The
UIGEA imposes criminal liability on any person or entity
violafing 31 Uu.s.cC. § 5363, including a term of
imprisonment of up tc five (5) years. Under the UIGEA, 31
U.5.C. § 5362(10) (A}, unlawful Internet gambling means to
“place, receive, or otherwise knowingly transmit a bet or
wager by any means wnhich involves The use, at least in
part, of the Internet where such bet or wager is unlawful
under any applicable Federal or State law in the State or
Tribal lands in which the bet 1is initiated, received or
otherwise made.” Thus, the UIGEA criminalizes the financing
of betting or wagering by financial institutions such as
kanks, .clearing houses and other financial institutions
licensed by the Defendant Federal Reserve System, financial
services known as payment system instruments, as well as
financial companies issuing credit cards.

The government has been prosecuting the Internet
gambling business through prosecutions under the Wire Act,
18 U.5.C. § 1084, in the Eastern District of Missouri under

Indictment No. 4:06-CR-337-CEJ (MLM), in the matter of
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United States v. Carruthers, et al. An indictment has been
returned under the Wire Act, 18 U.S.C. § 1084, in the
District of Utah in the matter c¢f United States v. CurrenC
Worldwide, et al. Criminal complaints have been unsealed in
the Southern District of New York in the matters of United
States v. Lawrence and United States v. LeFebvre.

The United States alsc indicted, earlier this year,
two {2} individuals in the Southern District of New York
for money-laundering. They are, or were, the executives of
Neteller, P.L.C., a company organized, legally operating
and publicly traded in the United Kingdom. They were
charged with conspiring to transfer funds with the intent
to promote Internet gambling. The allegations refer to the
activity as “laundering” because Internet gambling 1is
termed purportedly illegal in that indictment.

Further, the government subpoenaed financial
insfitutions such as HSBC,VCredit Sulsse and Deutsche Bank,
which underwrote initial public offerings of offshore
Internet Casine website businesses. 1MEGA’s members have
lost significant revenues since the UIGEA was passed.
iMEGA’s members have been advised that banks, c¢learing
houses, financial services issuing payment system
instruments, as well as credit card companies  have

discontinued the acceptance of funds for transfer by

xxviil




perscns wishing to bet or wager. with 1MEGA members’
Internet Casino websites because of the imminent threat of
cgriminal prosecution, forfeiture and other penalties under
the Act.

In the interim, after this case was briefed by both
parties, but before an Opinicn and Order were issued by the
district court, the Defendants, United States Treasury and
the Federal Reserve BRoard, promulgated a Joint Proposed
Rulemaking, approximately  two {2) months  beyond the
statutory deadline for rulemaking undexr the Act. More than
300 comment documents were filed in response to such Joint

Proposed Rulemaking.JA-262 to JA-313.
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LEGAT. ARGUMENT
POINT I

UIGEA IS UNCONSTITUTIONALLY VAGUE WITHIN THE PARAMETERS OF
THE DUE PROCESS CLAUSES OF THE FIFTH AND FOURTEENTH
AMENDMENTS AND CANNOT BE ENFORCED IN THE ABSENCE OF
CLARIFICATION OF SEVERAL KEY TERMS, INCLUDING BUT NOT
LIMITED TO “UNLAWFUIL INTERNET GAMBLING’ . .

The operative thread of the UIGEA is the term of art,
“unlawful Internet gambling,” the legal definition of which
is set forth under 31 T.5.C. § 5H362(10)(A) as being, “to
place, receive, or otherwise knowingly transmit a bet or

wager by any means which involves the use, at least in

part, of the Internet, where such bet or wager is unlawful

under any applicable Federal or State law in the State or

Tribal Jlands in which the bet or wager 1s initiated,

received, or otherwise made.” (Emphasis provided).

The term “unlawful Internet gambling,” in turn, forms
the basis for 31 U.S5.C. § 5363, under which “[nlo person
engaged 1in the busihess of betting or wagering may
knowingly accept in connection with the participation of
ancther person in unlawful Internet gambling,” any one of
several general categoeries of financial credit instruments
such as credit cards, electrenic fund transfers, and checks
commonly  known as payment system dinstruments. Anyone
convicted of violating the Act faces, under 31 U.S5.C. §

5366(a), a fine and imprisonment for up to five (5) years.




Additionally, wunder 31 U.S5.C. & b5366(b), they may be
permanently enjoined from “placing, receiving, or otherwise
making befts or wagers or sending, receiving, or inviting
information assisting in the placement of bets or wagers”

regardless of the legal status of any such activities. In

essence these statutes combine to create a commercial
“death penalty” fcor any member of 1iMEGA operating in the
Internet gaming industry, even in a lawful manner.

Under 31 U.5.C. § 5364 (a) the Federal Reserve and the
Treasury Department are mandated to Jjointly prescribe
regulations in consultation with the Justice Department to
require designated payment systems such as banks and other
financial institutions to identify and block or otherwise
prevent or prohibit the acceptance of restricted
transactions as defined in 31 U.S5.C. § 5362(7). 31 U.Ss.C.
§5364 (d) further provides statutory immunity from liability
-to any designated payment system that, among other things,
blocks or otherwise refuses to honor a transaction that it

reasonably believes to be a “restricted transaction.”




A. The UIGEA is unconstitutionally vague because it

does not provide fair notice of its prohibitions.

1. The UIGEA does not provide a clear and

ascertainable definition of “unlawful Internet
gambling.”

The core of the UIGEA, and the source of both its
criminal and civil enforcement powers, 1s the practical and
functional meaning of the term “unlawful Internet
gambling.” As a consequence, pursuant to the due process
principles established in the Fifth and Fourteenth
Amendments To the United States Constitution, UIGEA must be
declared void for inherent vagueness unless this core tTerm
of “unlawful Internet gambling” provides the enactment with
a “readily ascertainable and constituticnally protectéd
center.” See Smith v. Goguen, 415 U.S. 566, 578 (1974).

Accordingly, the proper inquiry for determining
whether the UIGEA is veid for vagueness is whether the term
“unlawful Internet gambling”, as employed throughout the
Act: (1} “faills] to provide a person of ordinary
intelligence fair notice of what is prohibited”; or, (2)
“is sco standardless that 1t authorizes or encourages
seriously discriminatory enforcement.” U.S. v. Williams,
U.s. , 128 S§. Ct. 1830, 1845 (2008), citing Hill v.

Colorado, 530 U©U.S. 703, 732, 120 &§. cCt. 2480 (2000);




Grayned v. City of Rockford, 408 U.S. 104, 108-109, 92 =S.
Ct. 2294 (1972); quoted by ACLU v. Mukasey, 534 F.3d 181
{3d Cir. 2008}.

Defendants Federal Regerve Board and Treasury
Department jointly acknowledged in the Notice of Proposed
Rulemaking issued under 31 U.S.C. §& 5364(a}) of the UIGEA
that “[tlhe legality of a particular Internet gambling
transaction might change depending on the location of the
gambler at the time the transaction was initiated, and the
location where the bet or wager was received.” 72 Fed. Req.
at 56690 (OCctober 4, 2007). Accordingly, in deciding
whether to accept a financial transfer associlated with a
particular bet or wager that involves the Internet, an
iMEGA member, tc aveid prosecution under 31 U.S8.C. § 5363,
must correctly ascertain whether the bet or wager is
unlawful from where it was placed or where it was received.
Although the Notice of Proposed Rulemaking ignores the term
“otherwise made,” that term also is part of the definition
of “unlawful Internet gambling.” Arn iMEGA member must also
consider this term in deciding whether a bet or wager is
unlawful for purposes of UIGEA.

Thus, iMEGA members must alsc determine whether an
individual player is engaged in lawful or unlawful Internet

gambling. Again, 31 U.S5.C. § 5362(10) (A) makes it unlawful




for a bettor “to place, receive or otherwise knowingly
“transmit a bet or wager by any means which involves the
use, at least in part, of the Internet, where such bet or
wager is unlawful under any applicable Federal or State law
in the State or Tribkal lands in which the bet or wager is
initiated, received, or otherwise made.” Thus, iMEGA
members must first determine where the bettor and the bet
are located, and then proceed to determine whether the
betting wviolates any applicable 1law where the bet is
placed, received or transmitted. As noted both above in
relation to the regulators’ comments and below, in relation
to the comments of the regulated community, at best, this
process creates an ambiguity over legality, but that
process also purports to render 1iMEGA members in violation
of law. At worst, constitutionally, there is no applicable
standard te identify a trué iawbreaker.

Further, 1MEGA has proffered that i1its members who
operate online gambling sites do so from places cutside of
the United States where every aspect of the operation is
fully legal under the applicable local law and
jurisdicﬁionally not subject to Unites States law. The
answer to the question of whether, for purposes of 31

Ug.s.c. & 5362{(10){aA), U.S. law extends to reach the




distinct act of receiving a bet which is legal outside of
the United States is, at best, a deeply ambiguous one.

For example, a list of the federal c¢riminal statutes
that the government would likely argue apply to a non-U.S.
operator’s act of “receiving” a “bet or wager” would
include 18 U.S.C. §1084 (the “Wire Act”), 18 U.S.C. §1952
(the “Travel Act”), and 18 U.S.C. §1955 ({the ™Illegal
Gambling Business Act” or “IGBA”).' However, none of these
statutes would appear to textually or directly outlaw the
act of receiving a bet or wager if done so from outside of
the United States.

The Wire Act employs the term “transmission of bets or
wagers,” in contrast to the UIGEAR, which applies a separate
legal analysis and treatment to the distinct acts of
receiving and sending, respectively. It must be noted,
each of these terms could be modified by the third active
verk in the first sentence of 31 U.5.C. § 5362(10){(A),
namely, “otherwise knowingly transmit.” The government may
suggest that the phrase “otherwise knowingly transmit” as
used in 31 U.S.C. § 5362{10)(A), being in proximity to the

reference later in the same sentence to the “Internet,” was

! see Doyle, Internet Gambling: Overview of Federal Criminal
Law, Appendix II (Novinka 2006), for a nonexhaustive
listing of more than 33 federal enactments having an anti-
gambling focus potentially bearing on Internet gambling.




intended to connote that the acts of “place” and “receive”
are i1dentical to the acts described in the Wire Act of
using a wire communication or facility for the
“transmission” of “bets or wagers.” This suggestion is
undercut, however, by the reality that if Congress intended
the UIGEA to unambiguously mirror the Wire Act, it could
have simply written 31 U.S.C. § 5362(1C) (A) to incorporaté
the exact same terminology as 18 U.S.C. §1084 employs.
Moreover, since such a reading of 31 U.S.C. § 5362(10}) (A)
wouzld have the practical effect of, essentially, amending
the Wire Act to have it unambiguously apply to the Internet
and/or to gambling other than sport betting, this
suggestion is further undercut by 31 U.S.C. § 5361(b},
which makes it explicitly <lear that the UIGEA cannot be
construed as “altering, limiting, or extending” any federal
or state law, which would, of course, include the Wire Act.
Morecver, the Fifth Circuit, the only federal appellate
court to have decided the issue to date, has held that the
Wire Act, by its own terms, applies only to sports betting,
and not to any other forms of Internet gambling. See In re
Mastercard Int’1l Inc. Internet Gambling Litig., 313 F.3d
257, 262-263, n. 20, (5% cir. 2002).

A violation of the Travel Act occurs through either a

separate violation of another Federal law or a violation of




the state law governing the place where a “gambling
offense” has been “committed.” If +the place where the
relevant act is “committed” is construed to e the place at
which the “bet or wager” is “received”--and that place is
outside of the United 3States--then no state statute or
other Federal law has been violated, with the result that
the Travel Act has not been triggered for purposes of 31
U.S.C. § 5362(10) (A) or otherwise.

The IGBA employs a similar analysis for 1llegality
based on where a targeted business 1is “conducted”, which
leads to the same legal conclusion that, for the samne
reasons that the Travel Act is inapplicable to the act of
“receiving” a “bet or wager” in a locale where such
“receipt” is perfectly legal, TGBA is also inapplicable.

It is impertant to note that, as stated in 31 U.S.C.
§ 5361(d), the UIGEA wmay not be “construed as altering,
limiting, or extending,” any Federal or state law, with the
result that if these and other Federal statutes did not
apply to the act of receiving a bet from outside of the
United States before the enactment of UIGEA, then the same
holds true today. Further intensifying the innate ambiguity
of this enactment are the exemptions the UIGEA contains
for, among other things: (i) bets or wagers initiated or

received within a single state , such as in lotteries (31




U.5.C. & 5362(10) (B)); {(ii) bets or wagers within or among
Tribal lands (31 U.S.C. § 5362(10)(C)); (iii) certain
horseracing activities (31 U.S.C. § 5362(10)(D); and, (iv)
fantasy or simulation sports games (31 Uu.s.cC. )
5362 (1) (E) (ix)).

It should be also beyond meaningful dispute that U.S.
federal and state law does not and cannot extend to render
“unlawful,” for purposes of 31 U.S5.C. § 5362{10){A), a bet
that is placed from outside the United States and received
at a location that is also outside of this country. §
5362 (10} (E) makes 1t clear that the intermediate routing of
a given transaction over the global Internet has no bearing
on the determination of the location or locations in which
a bet or wager is initiated, received, or otherwise made.

This demonstrates the undeniable ambigquity of the UIGEA.

Suppose, for example, a Jjurisdiction outside the United
States provides on its Internet site the following notice:
”All bets are deemed made and received in this jurisdiction
and subject only to the laws of this Jurisdiction.” Does
this mean that no federal or state law could possibly apply
to an Internet bet placed on this site? No one can answer
this question, and the ambiguity makes UTIGEA

unconstitutionally vague as applied to iIMEGA members.




As noted, in seceking to avoid a violation of 31 U.S.C.
§ 5363, an 1MEGA member receiving a particular Internet
gambling transaction at a physical location outside of the
United States must also ascertain the precise geographical
location on the globe from which the bet was actually
placed. In the same vein, many of iMEGA’s members, and the
interests of those who would be customers of 1MEGA'a
members as argued below, are simply interested Individuals
who enjoy betting and participating in Internet gambling,
with the result that their continued freedom and financial
well-being may well depend on the answer to the dJuestion:
“Is Internet gambling ‘unlawful’ in the place‘ where I
happen to be now?” While current filtering technologies do
offer an impressively high and improving level of accuracy,
these invaluable software tools are not infallible. More
importantly, current technology also enables a
technologically savvy bettor who, for whatever reason,
wishes to mask his true location, toc make it appear to an
Internet gambling site that a gaming transaction has been
initiated in a place other than whence it was placed -
i.e., a bettor in Utah could make it appear that the “bet
or wager” was being placed from some other state, or even

some country other than the United States. Thus, every

Internet gambling transaction with which an 1iMEGA member
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must deal in seeking in good faith to comply with the UIGEA
is rife with inherent technological ambiguity. The site
operator must, in essence, rely on the bald representations
of the bettor as to his or her actual physical location.
The wide proliferation of laptops and handheld devices—and
the conseguent “on the go” computing such devices enable—
renders wholly obsolete the formerly employed tracking
methodology of matching a known user’s identification to
the individual’s disclosed physical address. Today, a user
may communicate from anywhere on the globe, while on the
move, even from a moving wvehicle c¢rossing state lines.
Thus, a given transaction that 1is perfectly legal when
initiated from a moving autcomobile nearing a state line may
become unlawful by the time the bettor presses the “send”
button of her Blackberry as the car reaches other side of
the bordér. The difficulty for the site operator is
complicatea by the fact that a bettor may list an address
in one state as an identifying address while actually
placing & bet from another state, or a bettor may forward a
bet £from his/her home state to an individual in another
state who relays the bet to an iIMEGA member without
revealing the fact that forwarding has occurred.

As an example of the treacherous pitfalls confronting

iMEGA members, suppose an Internet gaming site with all of
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its operations located in STATE B, which has expressly
legalized online gaming or, perhaps, in a location'outside
of the United States where Internet gambling 1is wholly
legél receives a bet from CITIZEN, who 1is physically
located in STATE A, which has explicitly outlawed Internet
gaming. CITIZEN represents when placing the bet that he or
she is actually located in STATE C, in which the act of
placing a bet on the Internet is not expressly outiawed.
Furthermore, the Internet address and message trail for
CITIZEN provide no conclusive clues or indices of the true
physical location of CITIZEN or any dispositive reason for
the operator to determine that CITIZEN is actually located
at that moment in STATE B. Accordingly, based on CITIZEN'S
representations, the operatcr accepts the bet. Has the
operator just committed a c¢rime under 31 U.S5,C. § 53637

31 U.5.C. § 5363, like many of the other sections of
the Act, is ambiguous as to which delineated activity
“knowing” modifies. It appears, in connection with 31
U.5.C. § 5366, to criminalize “knowing acceptance” of
variocus money or credit transfers, but it does not appear
to require that the operator actually know that CITIZEN hés
misrepresented the location from which a bet is actually
place. The stakes for an IMEGA member who guesses wrongly

in the midst of this stark ambiguity are five (5} years of
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imprisonment and a permanent ban from the online gaming
business.

Even if 31 U.S.C. § 5366 was not considered ambiguous
with respect to mens rea (which it is}, the fact remains
that én iMEGA member would have to run the risk that the
government would allege ex post that the member “knew”
where a transaction was placed or, that, if the iMEGA
member was unsure as to the place of the transaction it
would have to turn it down in order to be sure that it did
not “know” the transaction was placed in a Jjurisdiction
where it was illegal. The end result, given the
impossibility of being sure as to the origins of an
Internet bet, is that 1iMEGA members wculd have to reject
virtually all transactions, even 1if all or almost ail
actually were lawful. The chilling effect produced by the
ambiguity would be devastating to the ability to conduct
business.

Fven if an operator is able to clearly ascertain the
physical location in the United States from which a bettor
is “placing” a particular “bet or wager,” it still must
then determine 1f the bettor’s act of “placing” an Internet

“bet or wager” 1s unlawful under any Federal or state {or

Tribal) law.
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With respect to Federal law, at least one trial-level
court has held that the Wire Act is not enforceable against
individual bettors. U.S. v. Baborian, 528 F. Supp. 324, 328
(D.RI 1981). Similarly, 1in Sanabria v. UlS.,.437 U.s5. 54,
70, fn. 26 (19783, the United States Supreme Court
acknowledged that seven separate federal circuit courts of
appeal have universally concluded that the IGBA does not
extend o “proscribe” participation in a “gambling
business” if the individual is merely a “bettor.”

As previously discussed, the applicability of the
Travel Act turns, in part, on the “commission” of “gambling
offenses 1in violation of the State in which they are
committed.” Accordingly, to determine whether the bettor’s
act of “placing” a bet violates any state’s law, an
operator must be able to instantaneously ascertain Jjust
where the bettor 1is at that moment. Consequently, the
factors described above regarding the grave ambiguity an
operator faces in ascertaining the actual physical location
of a bettor apply with full weight with regards to the
Travel Act, as they also obviously do with respect Lo the
burden of ascertaining a state law violation.

As of this writing, four (4)of the fifty (50) states
have statutes that make it “unlawful” for an individual

bettor to “place” a “bet or wager” using the Internet:
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Washington (Wash. ERev. Code §9.46.240); Illinois (720 IlI.
Comp. Stat. 5/28-1(a) {(12)); Nevada {Rev. Nev. Stat.
§§465.091, 465-093); and Wisconsin (Wis. Stat, Ann.
§945.03(g) ;. Six other states have laws that might
conceivably be construed as outlawing Internet betting by
individuals: South Dakota (S5.D. Codified Laws §§8 22-25A-7,
10); Louilsiana [(LA. Rev. Stat. Ann. $§14:90.3); 1Indiana
(Ind. Code §35-45-2(c)); Michigan (Mich., Comp. Laws
§§750.301 and 752.796(1}); Montana {(Mont. Code Ann. §§ 23-
5-112(18) (e} and 23-5-152(1)(k); and, Cregon (OR. Rev.
Stat. §167.10%), with &all other states nct having the
potential prohibitions and/ocr acceptance of on-iine gaming
for dits residents. New Jersey falls into this second
category.

As a direct and proximate consequence, an iMEGA member
who operates a non-U.S. Internet gaming site and seeks, in
good faith, to comply with the UIEGA must, not only
surmount impracticable technological barriers, but
simultaneously undertake for each transaction a detailed
legal and comprehensive analysis of an impenetrable and
open-ended Jjungle of statutes and case law, each prone to
conflicts and nuance, to discern the meaning of “unlawful
Internet gambling.” The difficulty of that task 1is

underscored by the fact that where a state that is silent
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as to Internet betting, but prohibits certain other forms
cf betting within the terra firma cf the state provides no
clue whether the state has an intent to bar placement of an
Internet bet with a receiver who is in another state or
jurisdicticen 1in which receipt of the bet is lawful. For
example, suppose a State has a law that prohibits betting
on sports events. The guestion arises whether the State
intends to prohibit betting that occurs completely within
the State or whether it intends to prohibit anyone inside
the State from placing a bet outside the State. Plainly, a
citizen of the State could travel to Tas Vegas and place a
bet that 1s legal there, or travel to ancther state in
which telephcne wagers may be transmitted and place a bet
by phone there. The ambiguity problem is exacerkated by the
plain fact that, in almost all states, it is impossible to
know with certainty the reach of the anti-gambling laws.
1MEGA members are even less able to know given their need
to deal with all federal law and the laws of every state.
Informed testimony speaking to the draconian nature of
this task can be found in the Statement of Leouise L.
Reoseman, who 1is the Director, Division of Reserve Bank
Operations and Payment Systems for the Beoard of Governors
of the Federal Reserve System, the entity empowered to

regulate UIGEA. On April 2", 2008, at a hearing convened
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by the House Financial Services Committee regarding the
UIGEA and the proposed rules issued on Octocber 4, 2007, Ms.
Roseman noted that the UIGEA “does not spell out which
gambling activities are lawful and which are unlawful but
rather relies on the underlying substantive Federal and
State law,” and also acknowledged that the proposed rules
“did not specify what <constitutes unlawful Internet

gambling.” She then cautioned that “[t]he activities that

are permissible under the wvarious Federal and State

gambling laws are not well settled and can be subject to

varying interpretation.” (Emphasis supplied.) Proposed

UIGEA Regulations: Burden Without Benefit? Hearing Before
the Subcommittee on Domestic and International Monetary
Policy, Trade and Technology, U.s. House of
Representatives, Serial Publication No. 110-102, April 2,
2008, at page 95, ff., (www.house.gov/apps/list/hearing/
financialsvecs dem/hr040208.shtml) .

Similar testimony was offered during this same
congressional hearing by Wayne Abernathy of the American
Bankers Associaticn, representing the private sector
“designated payment systems” that are deputized under the
UIGEA to be the first bulwark against “restricted
transactions.” Cautioning that the term “unlawful Internet

gambling” is “too vague a term by itself to be
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operationally useful,” Mr. Abernathy described the issues
confronted by financial institutions in distinguishing
lawful from unlawful Internet gambling as including, “Eﬁg
(minors, residents, insiders, public officials, licensed or
unlicensed operators, convicted felons) is engaging in what
conduct (games of chance, amateur sports, professional
sports, horse racing, dog racing, lotteries, and so forth),
where {on location, in the same state, across state lines,
across internaticonal bouhdaries, in the air, on rivers or
at sea, on reservations, and so forth), and when (after
hours, Sunday, holidays, before or during events being
wagered on).” Proposed UIGEA Regulations: Burden Without
Benefit? Hearing Before the Subcommittee on Domestic and
International Monetary Policy, Trade and Technology, supra,
at page 45 ff. (Emphasis supplied)

It is just these operational obstacles and this same
ungettled legal landscarpe, in combination with  the
technological and geophysical impediments to determining
the actual physical locale of a bettor at any given moment,
that deprives 1iMEGA’s members whe receive Internet “bets or
wagers” from outside of the United States of the
fundamental right to fair nctice of criminal jeopardy that

the Fifth and Fourteenth Amendments to the Constitution

guarantees them.
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b. Any scienter element contained in the UIGEA is,
itself ambiguous and, thus, cannot cure the
unconstitutional vagueness of the enactment’'s
criminal enforcement provisions.

31 U.5.C. § 5366 punishes “[alny person who violates §
5363" with up to five vyears impfisonment and permanent
enjoinment from any activity generally having to do with
betting or wagering, whether lawful or otherwise. The
conduct, under § 5363, that would subject a “person engaged
in the business of bkbetting or wagering” to such punishment

is to “knowingly accept in cennection with the

participation of another 9person in unlawful Internet

gambling? onne of the financial instruments listed 1in the
statute and tThat are commonly employed in tThe mnmodexn
electronic economy, such as a credit card, electronic funds
transfer, check, or the like. [Emphasis added.]

It is a well-settled principle of constitutional law
that a “scienter requirement [in a statute] may mitigate a
law’ s vagueness, especially with respect to the adeguacy of
notice that [certain conduct] 1is proscribed.” See Village
of Hoffman Estates v. The Flipside, Hoffman Estates, Inc.,
455 [p.5. 489, 499 (1981). However, 1in order to cure an
otherwise vague statute, a “knowingly” element must require

that the defendant have performed the act with some degree
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of self-awareness. Hill v. Colorado, 530 U.Ss5. 703, 732

(20007} .

In U.5. v. Williams, 128 5. Cf. 1830 (2008), the Supreme
Court held that 18 U.S.C. § 2252A(a) (3) (B) contained just
such a sufficient scienter reguirement. Specifically, the
Court determined that the word “knowingly”, as placed as
the first word in paragraph (a) applied to each of the
immediately following subdivisions, namely subparagraph (B)
and the clauses [(i) and (ii)] under it — defining certain
pandering and soliciting behaviors in context of child
pornography. The Court stated that § 2252A(a) (3) (B} did not
present a case where grammar or structure enables the
challenged provision or some of its provisicns to be apart
from ‘knewingly’ requirement. The Court concluded that the
word ‘knowingly’ introduces the challenged ©provision
itself, “making clear that it applies to the provision in
its entirety, and there 1is no grammatical barrier to

reading it that way.”

By contrast, this Honorable Court, in ACLU v. Mukasey,

534 F.3d 181 (3d Cir. 2008), affirmed the decision in ACLU
v. Gonzalez, 478 F. Supp. 775 (E.D. Pa. 2007) in heolding
that 47 U.S5.C. § 231, the ¢Child Online Protection Act
(hereinafter referred to as “COPA”), 1is unconstitutionally

vague even though it also included the scienter element of
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the word “knowingly.” In relevant part, COPA punishes
anyone who “knowingly and with knowledge of the character
of the material,” makes available to “any minor,” generally
over the 1Internet, “any material that is harmful to
mincrs.” The faillure of the mens rea requirement in COPA to
provide clear guidance to those who deal with materials
involving children is similar to the fallure of UIGEA to
provide clear guidance.

In applying these standards to UIGEA, 31 U.S.C. § 5363
is ambiguous as to what to the word “knowingly” modifies.
When read in connection with 31 U.S.C. § 5366, it appears
to criminalize the knowing acceptance of the wvarious
financial instruments and transfers, but does not appear Lo
require that a payment system operator or gambling site
operator actually know that a bet originated from or 1is
bound to a place where the bet is illegal. Further, there
would be liability both criminal and civil even 1if a bettor
has misrepresented the location from which a bet has been
placed. Finally, it ignores the modern technical reality
that the payment system instruments are merely computer
information stored in bytes and transmitted from computer
to computer, and the regulators and the regulated
acknowledge they cannot design practical systems to earmark

illegality. In short, UIGEA suffers from the same kind of
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fatal vagueness which the Supreme Court recognized in
williams, above.

Thus, any Internet gambling entity would be at risk
for prosecution no matter what steps it took to assure that
individuals are not placing bets from states that make
those bets unlawful. A further illustration may help to
illustrate the point. Suppose that an 1iMEGA member takes
ali conceivable precautions to determine where a bettor is
located, but reaches an incorrect legal conclusion. Under
the most obvious reading of 31 U.S.C. § 5363 and § 5366, it
appears that the 1MEGA member would be criminally or
civilly liable, since it knowingly received a bet in the
form of one of the covered financial transactions. In
short, there would be strict liability as to the criminal
conduct for any bet knowingly received. All bets would be
"so received and thus strict liability would govern every
transaction. Acccrdingly, and in direct contrast to
Wwilliams, supra, consistent with the COPA cases this
Honorable court considered during the past year, the
scienter or mens rea provision of 31 U.S5.C. § 5363 is,
itself, ambiguous. Hence, 1t cannot and must not be allowed

to serve to cure the unconstituticonal vagueness from which

UIGEA suffers.
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2. Other terms in UIGEA are impermissibly ambiguous.

As noted herein, iMEGA members must determine whether
a particular individual’s bet violates applicable Federal
or state law in the state or tribal land where the bet is
placed, received and/or transmitted. iMEGA members must
further determine whether a Federal or state law 1is
violated in the 1lands in which the bet or wager 1s

initiated, received and/or otherwise made. Each of these

terms are also ambiguous. We offered above the jurisdiction

example as to whether a bet made inside or outside the
United States that makes Internet gambling. If an 1IMEGA
member 1is located in that jurisdiction and commits itself
to the laws of that jurisdiction, a gquestion arises as to

whether it may reasonably and confidently rely upon those

W

laws. What if another state enacts a law that states Tany
Internet bet that originates in this state is deemed made
and received here?” What Jjurisdiction’s law governs?

One might respond to these hypotheticals by saying
“let’s wait until such statutes are enacted.” But, the
reality is that the conflicts posed by the hypotheticals
exists today in the absence of such statutes. It 1s clear
that Internet gambling 1is lawful in some Jjurisdictions,

whether they are within or without the United States. Those

jurisdictions may well presume, even without specific
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statute, that all bets are placed and received within their
jurisdiction are governed by their laws and legal.
Jurisdictions that purport to make <certain gambling
unlawful may take the view that any bet originating in
their territery are governed by their law. How can any
iMEGA member know which law governs? No reliable answer
exists, thereby creating further ambiguities under UIGEA.

Moreover, the word “initiate” 1s itself ambiguous.
Suppose that Bettor A sends an email from State A {unlawful
to bet) to Bettor B in State B (lawful to bet) suggesting a
bet. Does the bet initiate in State A? How would any 1iMEGA
member know whether or not events unfolded in this way. It
could not, of course. Yet, it might be criminally and
civilly liable for receiving a bet from Bettor B in State
B.

The words “or otherwise made” further adds to these
ambiguities. Suppose Bettor B sends an email from State b
(lawful to bet) to Advisor X in State X (unlawful to bet),
and Advisor ¥X advises B as to the bet and how to make it.
If B then makes a bet with an 1iMEGA member 1in a
jurisdiction where such bets are lawful, does B’s reliiance
on Advisor X mean that the bet was otherwise made in
violation of law? How would any iMEGA member ever know that

such an even occurred. It could not, of course, but might
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be criminally and civilly liable from receiving otherwise
lawful bet from Bettor B. All of these ambiguities makes
UIGEA even more unconstitutionally wvagque.

B. The UIGEA Is Unconstitutionally Vague Because It
Encourages And Authorizes Arbitrary And
Significantly Discriminatory Enforcement.

According to Williams, supra, 128 S. Ct. 1830 at 1846,
an alternative basis upon which a statute may be void for
vagueness is if the enactment “is so standardless that it
authorizes or encourages seriously discriminatory
enforcement.” In formulating this standard, the Court cited
and referred to its earlier holding in Grayned, supra, 408
g.5. at 108 (1972), in which the Couft described the
rationale for this test as being that “1f afbitrary and
discriminatory enforcement is tc be prevented, laws mnmust
provide explicit standards for those who apply them.”

This failure of UIGEA to provide an ascertainable and
workablie definition of “unlawful Internet gambling”
demonstrates the precise lack of standards cautioned
against in Williams and the other caées cited above. As a
result, the enactment’s vague reference to an unsettled and
undifferentiated body of Federal and State law provides
direct authorization and encouragement for arbitrary and

“seriously discriminatory” enforcement by Federal law
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enforcement agencies. In addition, the designated payment
systems that must enforce the law have become the “police,
prosecutors, judges, and executing marshals in place of
real law enforcement officers” tasked with identifying,
bleocking, and otherwise prohibiting or preventing
restricted transactions in connection  with unlawful
Internet gambling. See Proposed UIGEA Regulations: Burden
Without Benefit? Hearing Before the Subcommittee on
Domestic and International Monetary Policy, Trade and
Technology, supra, at 47-48.

The substantial c¢riminal penalties provided for in
UIGEA and the commercial death penalty available under the
statute provide any government prosecutor or regulator with
a mighty weapon to chill all Internet betting. As long as
an iMECA member is under threat of liability form one or
more of the wvarious interpretations of UIGEAR set forth
above, the chilling effect of the statute could not be more
obvious.

The federal agencies statutorily designated to enforce
the UIGEA, the Federal Reserve and the Treasury Department,
in consultation with  the Justice Department, have

themselves been consistent in warning about the pitfalls

presented by the lack of a clear statutory definition of

the term “unlawful Internet gambling.” For example, in the
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Notice of Proposed Rulemaking issued on October 4, 2007,
the rule-making agencies themselves acknowledged  the
difficulties presented bky this lack of a statutory.
definition for “unlawful Internet gambling” by stating that
“[t]lhe proposed rule does not attempt to further define
gambling-related terms because the [UIGEA] itself does not
specify which gambling activities are legal or illegal and
the J[UIGEA] does not require the Agencies to do so.”
Federal Resserve System, 12 CFR Part 233, Regulation GG;
Docket .No. R-1288; Treasury Department, 31 CFR Part 132,
RIN 1505-AB78 (October 4, 2007;}. They then warned,
“lalpplication of some of the terms used in the [UIGEA] may
depend significantly on the facts of specific transactions
and could vary according to the location of the particular
parties to the transaction or based on other factors unigue
to an individual transaction.” Loulise Roseman, the Federal
Reserve’s Director of Reserve Bank Operations and Payment
Systems, cautioned in her April 2nd, 2008 testimony béfore
the House Financial Services Committee‘that “the ability of
the final rule to achieve a substantial further reduction
in the use of the U.S5. payment system for unlawful Internet
gambling is uncertain.” Proposed UIGEA Regulationg: Burden

Without  Benefit? Hearing Before the Subcommittee o©n

Domestic and International Monetary Policy, Trade and
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Technology, supra, at 96. And as ncoted beleow in Point Two,
the private sector designated payment systems that are
deputized under the UIGEA to enforce the law against
unlawful Internet gambling have expressed similar concerns
about the enactment’s lack of workable standards for
identifying “uniawful Internet gambling.” As a
consequence, the private sector, faced with the prospect of
regulatory penalties for guessing incorrectly and not
blocking a given restricted transaction, have noted that
there 1is a real and substantial likelihood that they will
avoid_ Jecpardy altogether by simply blocking any
transaction that might be a “restricted” one and, in the
process, block many fully lawful transactions that should
not be “restricted” at all. Notice of Proposed Joint
Rulemaking at 19, JA-280. This process, called
“overblocking,” is discussed bhelow in more detail.
Moreover, the effort of financial payment system
participants to avoid unwanted regulatory controversy is
exemplified by the discussions both in the preamble to the
proposed rules and in the comments to them calling for the
creation of a list of unlawful Internet gambling

businesses. Notice of Proposed Joint Rulemaking at 24, JA-

285.
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This will c¢reate a “blacklist” which would, by its
very nature, punish the innocent along with the potentially
guilty, in plain derogation of all principles of
fundamental fairness and due process. Accordingly, the
UIGEA, by virtue of the indisputable vagueness of its
terms, provides an inherent incentive for designated
payment systems to engage in the very kind of “arbitrary”

and seriously discriminatory enforcement that Williams and

its progeny decry.

Even more importantly, the UIGEA explicitly authorizes
arbitrary and discriminatery enforcement. 31 U.S.C. §
5364 (d), extends statutory immunity from liability to any
person that identifies, blocks, prevents or prohibits a
transaction that it reasonably believes 1s a restricted
transaction. Thus the Act explicitly invites a designated
payment system, when in doubt as to whether a given
transaction 1is connected with unlawful Internet gambling,
to block it with dimpunity, without fear of sanction or
penalty from anyone. Similarly providing statutory
authority for overblocking 1is 31 U.S.C. § 5364(b)(4),
which, by expressly instructing the designated federal
agencies to ensure that those categories of ftransactions
expressly exempted under 31 U.S5.C. §§ 5362 (10) (B)Y, (C), and

(D) (1) are “not blocked or otherwise prevented,” implicitly
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authorizes unrestricted “blocking” of every other

transaction. And further,

[tihe Agencies believe that the Act does not provide
the Agencies with the authority to reguire designated
payment systems or participants in these systems to
process any gambling transactions, including those
transactions excluded from the Act’s definition of
unlawful Internet gambling, if a system or participant
decides for business reasons not to process such
transactions.
Notice of Proposed Joint Rulemaking at 19, JA-280.
Neither UIGEA nor the proposed rules, in derogation of
fundamental due process principles, provide any guidance
regarding factors that might give rise to the requisite
“reasonable belief” that would justify a designated payment
system in blocking & transaction. Similtarly, an Internet
gaming operator who may be Jjustifiably aggrieved that a
designated payment system is persistently blocking
transactions that may not be restricted transactions, or
who has been unfairly included on some kind of official or
de facto “blacklist,” is statutorily denied any avenue to
set a legal benchmark by which to determine what
constitutes unlawful Internet gambling.
C. The UIGEA Unconstitutionally Delegates To The

Executive Branch And To The Judiciary The Task Of

Defining “Unlawful Internet Gambling” And Fails To
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Provide Law Enforcement With Sufficient Standards
And Guidance.

One of the earliest landmark decisions in the
evolution of the vagueness doctrine 1is U.S. v. Reese, 92
U.S5. 214 1{1875). 1In Reese, the Court, after determining
that without Jjudicial polish a certain Reconstruction-era
statute c¢riminalizing voting rights violations would be
unconstitutionally vwvague and overly broad under the
Fifteenth Amendment, nevertheless refused to trim the
enactment, stating “it would certainly be dangercus if the
legislature could set a large enough net to catch all
possible offenders and leave it to the courts to say who
could be rightfully prosecuted.” Tc¢ do so, the Court
concluded, would substitute the judicial for the
legislative branch of government.

As the Supreme Court instructed nearly a century later
“legislatures may not abdicate their responsibilities for
setting the standards of criminal law” but must, at a
minimum, “establish minimum guidelines to govern law
enforcement.” Smith v. Goguen, 415 U.S. 566, 574-75 (1974)
Two years earlier, in Grayned, supra, 408 U.S. at 108-09,
the Court had enunciated the rationale for this continuing

concern, warning  that, M al vague law impermissibly
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delegates basic pelicy matters to policemen, judges, and
Juries.”

Wwith UIGEA, by contrast, the definition of ™“unlawful
Internet gambling” varies across states, and by the type of
game, the age of the player, the amount wagered and whether
that wager is personal winnings, and even, with respect to
sports betting in certain states, whether the subject of
the betting has commenced or not (e.g., “has the soccer
match started yet or can I can still place a bet?”).
Hence, even if it was constitutionally permissible as a
matter of separation of powers for the legislative branch
to defer this basic function to the regulators, and they in
turn to the regulated, there exists no consensus benchmark

to which a court may turn in crafting an elemental

definition of unlawful Internet gambling, the commission of

which, in turn, 4is & fundamental predicate for the

commission of a civil and/or criminal violation of UIGEA.

As a point of comparison, in mounting prosecutions
under the Wire Act and the Travel Act, Federal prosecutors
must bear the burden of proving, beyond a reasonable doubt,
the commission of a state law crime as a predicate for
proving a violation c¢f these Federal statutes. Accordingly,
no court would ever punish a defendant under these statutes

without the government first having met its burden of
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proof, much less countenance tThe government preempting its
duty to meet this burden by drafting a private third party
¢ punish the government’s target 1if the private entity
merely has reason to suspect that the target may have
engaged 1in conduct that viclates some unspecified state
law. However, this 1is precisely what the UIGEA was
carefully and deliberately crafted to do.

It is also important to remember that Congress could
draft a statute that constitutionally defines a prchibited
act by reference to a separate body of law. In U.8. Civil
Service Commission v. National Association of ILetter
Carriers, 413 U.S. 548 (1973), the Court considered a
challenge to 5 U.S$.C. §7324(a)(2) (the Hatch Act), which
defines, with respect to certain executive branch and
District of Columbia employees, the forbidden conduct of
taking an active part in political management or in a
political campaign by reference to theose acts of political
management or political campaigning which were prohibited
on the part of emplcoyees in the competitive service before
July 19, 1940, through determinations of the Civil Service
Commission prescribed by the President. A three judge panel
of the U.S. District Court for the District of Columbia
below had determined that this formulation unfairly forced

concerned employees to test for forbkidden partisan conduct
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against an unworkable framework consisting of several
thousand Civil Service Commission adjudications and prior
Commission proceedings, orders, and rulings, many o¢f which
were termed undiscoverable, inconsistent, o¢r incapable of
vielding any meaningful rules to govern present or future
conduct.

The Supreme Court concluded, however, in reversing the
District Court, that the Hatch Act was saved from
unconstitutional vagueness by the fact that, in 1938, the
Civil Service Commission’s extensive body of decisions and
rulings had been essentially subsumed intc Civil Service
Form No. 1236, as amended in 1942, 1944, and 1966, which,
in conjunction with a printed summary card listing the most
pertinent rules, had been promulgated as published
regulations in 1970 under 5 C.F.R. pt. 733. By contrast
here, as the designated executive branch agencies and
private financial servicés providers have each testified,
neither UIGEA nor the proposed rules promulgated under it
provide any such workable guidance. Furthermore, 1t must
be emphasized that the designated agencies could not now
legally attempt to remedy this shortfall by issuing final
regulations containing “safe harbor rules” proclaiming, for
example, that: “For purposes of complying with §§ 5363 and

5364, any bet or wager involving the Internet may be
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treated as constituting ‘unlawful Internet gambling’,” or,
perhaps, “For purpose of 31 U.S.C. § 5363, every Federal or
State law with any connection to gambling may be regarded
as being applicable to any ‘bet oxr wager’ involving the
Internet.” Ignoring for the moment the stark reality that,
as a practical matter, the overblocking practices
encouraged and authorized under § 5364 lead essentially to
this same result, the legal effect of such safe harbor
rules would amount to a significant “altering, limiting, or
extending” of existing Federal and state law, 1n direct
contravention of 31 U.5.C. § 5361(b). More importantly,
such regulations would not constitute a permissible
exercise by the Executive branch of legislative authority
properly delegated to it by the Congress, as occurs
sometimes, for example, with respect to tax regulations
issued under the Internal Revenue Code, but, instead, a
wholly uncenstitutional abridgement cof Article II powers by
the Executive Branch to draft laws that the Constitution
has unquestionably assigned to the Congress, and which the
Congress may not delegate.

Therefore, the UIEGA is unconstitutional not merely
because it attempts to incorporate by reference an
amorphous body of undifferentiated law as a substitute for

workable standards that clearly define the conduct that the
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enactmeni seeks tc punish, both criminally and civilly—
although this factor, standing alone, would be sufficient
to disqualify the statute. Nor is the UIGEA
unconstitutional only because, to gqguote Grayned, supra, 408
U.s. at 108, 1t impermissibly delegates to the executive
branch basic policy matters -- nor even ‘because 1t
deputizes private financial payment system entities to
function, without meaningful guidance c¢r standards, as both
de facto and de jure law enforcement arms of the federal

government. Instead, it is the aggregation of all of these

things, separately and together, that cause the UIGEA to

fall well short of constitutional muster and therefore must

be struck down as such.
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POINT II
THE DISTRICT COURT ERRED IN HOLDING THAT PLAINTIFF COULD
NOT ASSERT THE FIRST AMENDMENT RIGHTS OF PRIVATE CITIZENS
WHO MAY ENGAGE IN INTERNET GAMBLING BUT FOR THE ACT’'S
OVERREACHING PROHIBITIONS.

The district court ruled that Plaintiff had standing

to assert whether the Act burdened a protected legal right
and moved into a determination of the merits of the First
Amendment arguments made by Plaintiff in connection with
its motion for issuance of a preliminary injunction. JA-15.
However, in denying that iMEGA coculd assert the rights of
any third parties, the district court stated that “[tlhe
plaintiff here has failed to explain how it, as an
associlation promoting electronic gambling, shares a ‘close
relationship’ with individual electronic gamblers.
The plaintiff also does not articulate what obstacles exist
to prevent those individuals from bringing their own
actions.” JA-27. The district court held that there was no
showing that individuals were barred from asserting
individual c¢laims, and that iMEGA did not represent their
individual interests.

However, iMEGA asserted sufficient facts to show that
it more than adequately represents the interests of private

individuals who wish to gamble using 3IMEGA’s members’

services but face consequences under the Act. 1IMEGA was
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formed to represent the interests of its members, who are
businesses and/or individuals involved in internet
interactive media, entertainment and gaming, including but
not limited to Internet gambling, not only as business, but
participants themselves. While 1iMEGA does not itself
participate in any electronic gaming on the Internet, some
of its members are individuals and/or business entities who
actively engage in Internet gambling both with and without
a fee. Some 1MEGA members offer and/or participate 1in
Internet gamnbling, which is available to private
individuals anywhere in the world as a form of
entertainment which can be engaged in by persons within the
privacy of their homes or other places using private
perscnal computers.
In Reliable Consultants, Inc. v. Earle, 517 F.3d 738
(5% Cir. 2008) the Fifth Circuit Court of Appeals rejected
the government’s argument that commercial businesses could
not assert their individual customer’s rights because they
lacked third party standing. The court held that
“businesses can assert the rights of their customers and
restricting the ability to purchase an item 1is
tantamount to restricting that item's use.” Id. at 743,
citing Griswold v. Connecticut, 381 U.S. 479 , 481, 85

S.Ct. 1678 (1965) and Carey v. Population Servs. Int’1, 431
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U.5. 678, 683-91, 97 S.Ct. 2010, 2015-19 (1977). Clearly,
under this reasoning, 1iIMEGA c¢an assert to this court the
rights of the customers of its members and its members
themselves who, after all, are the consumers of some of
services in question.

Further, iMEGA submits that it demonstrates the
requisite “close relationship” to private citizens engaging

in Internet gambling because the Act and the proposed rules

require payment systems to identify customers accessing

Internet gambling sites, and that identification raises

constitutional questions. The Proposed Joint Rulemaking

contains the following regulations which apply to each of
the five (5) regulated payment systems. Proposed Rule
(hereinafter referred to as “PR”) § 5{(a) states that:

[a]ll non exempt participants in designated
payment systems shall establish and implement
written policies and procedures reasonably
designed to identify and block or otherwise
prevent or prohibit restricted transactions.

PR §6(b-f) sets forth so called “Safe-Harbor” provisions
providing that regulated payment systems could be free from
liability, but only they adopt policies and procedures

which:

Address methods for conducting due diligence
in establishing or maintaining &a customer
relationship designed to ensure that <the
custcomer will not originate restricted
transactions as ACH debit transactions or
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receive restricted transactions as ACH
credit transactions through the customer
relationship, * * *.

Some of the proposed methods which may be used by the
financial institutions are screening potential commercial
customers to ascertain the nature of their business,
creating contract language prohibiting restricted
transactions and creating a system for reporting and acting
upon Lransactions which may be illegal, including
segregation of funds and notificaticn to the government.

In responding to the proposed zrules’ procedures for
reporting illegal conduct, one (1) private Internet gambler
stated that: “[t]lhe agencies seem to suggest that as a U.S.
citizen my name might be placed on a list of criminals
without evidence of a crime? . . . Not only would I then
have an account closed, which any bank can do for business
reasons, but likely be unable to open an account anywhere.”
Comment of Joseph E. 0’Neill, www.regulations.gov/TREAS-DO-
2007-0015-0127.1. Another private Internet gambler
commentated that: “I think it is wrong for the government
to decide what they think is right for us.” Comment of
Barry Nelson, www.regulations.gov/TREAS-DO-2007-0015-0123.
In its comment, Bank of America noted that the Y“Safe
Harbor” provisions of the proposed rules are inconsistent

and could allow transactions which should he blocked to be
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approved, but could nonetheless exempt possible illegal
transactions if it is not “reasonably practical” to block
or prevent the transaction. Comment of Gregory A. Baer,
Deputy Genéral Counsel, Bank of America,
www.regulations.gov/TREAS—DO—Z007—0015—0128.1. Financial
institutions commented that the Act and the proposed
regulations purposely do not define what 1is an illegal
Internet gambling transaction, but require the payment
systems to do so and promise safety from prosecution only
if citizens are reported for activities which may be
otherwise be legal! See, e.g., Comment of Farmers Capital
Bank Corporation, www.regulations.gov/ TREAS-DO-2007-0015-
0105.1; Comment of Visa U.S.A.,www.regulations.gov/ TREAS-
DO-2007-0015-0001; Comment of American Bankers Association,
www.regulations.gov/TREAS-DC-2007-0015-0001, calling the
propeosed regulations a “compliance trap.”

Commenting organizations also pointed out that the
proposed regulations may invade private legal transactions
in Internet gambling by “deputizing” financial instituticns
to engage in scrutiny and segregation of the transactions
deemed to involve the movement of fundeg via the Internet,
without standards to determine if they involve internet

gambling. The Consumer Bankers Association raised concerns
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about the impact of the proposed transaction prohibitions,

questioning whether:

[tlhis blocking responsibility [is] the same
prescribed action set forth in anti-money
laundering regulations. . . that includes not

only cessation of processing, but also
payment of the amount of the transaction into a
blocked account in order to preclude the use of

the funds?

Comment of Joseph L. Crouse, ZLegislative and Regulatory
Counsel, Consumer Bankers Asscciation, www.regulations.gov
/OTS~2008-0004-0127.1.

The United States Supreme Court and the Third Circuit
recognize that such reporting raises privacy issues in the
gambling context. The United States Supreme Court reversed
its own prior holdings regarding whether the declaraticn of
income from wagering under § 4412 of the Internal Revenue
Code implicated constitutional prohibitions against self
incrimination. Marchetti v. United States, 390 U.S. 39

(1968); and, Grosso v. United States, 390 U.S. 62 (1968).

In Marchetti:

[tThe Court [in prior cases] reasoned that even 1f the
required disclosures might prove incriminating, the
gambler need not register or pay the occupational tax
if only he elects to cease, or never to begin,
gambling. There is, the Court said, ‘no constituticnal

right to gamble.’

We find this reasoning no longer persuasive. The
question is not whether petitioner holds a ‘right’ to
violate state law, but whether, having done so, he may
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be compelled to give evidence against himself.
Marchetti, supra, at 5l (Emphasis provided). :

The Court’s about-face 1in Marchetti recognized the
rights of an individual to Dbe protected under the
constitution from possible self-incrimination coming from
merely reporting wagering income. The Third Circuit has
followed the Marchetti doctrine in United States v.
OQuatermain, 613 F.2d 38 (34 Cir. 1980), marking its concern
with potential incrimination and privacy issues from mere
reporting regulations.

Thus, IMEGRA submits that it adequately represents the
interests of those individuals and entities which face a
significant risk of harm regardless of whether Internet
gambling is legal at some point in the internet
transaction. This dichotomy between legal versus 1illegal
gambling is at the heart of the problems of enforcement

inherent in the Act as well. Under the Act the

criminalization of otherwise innocent individuals and

seizure of property 1s the result of conduct occuring

anywhere along the Internet stream, although the Act

purports to reach only gambling where it is “unlawful.”

(Emphasis provided) The constitutionzl parameters are mnore

fully explored infra.

43




in Doe, et al., v. Prosecutor, Marion County, Indiana,

F.Supp.2d _, 2008 WL 2600177 (8.D. Ind. 2008}, the
Plaintiffs, persons subject to sex offender registration,
challenged a state law provision requiring consent to
searches of their persoﬁal computers with internet
capability and installation of monitoring software. The law
did not specify by whom the computers could be searched and
monitored remotely. The court held that the Plaintiffs had
standing to bring a pre-enforcement action on behalf of

themselves and those potentially affected by the law,

including family members. The court enjoined enforcement
because the regulation could potentially reach private
computer  records such as personal finances or the
computerized documents of spouses or other members of the
household not subiject to the impending registration law.
The court granted standing and pre-enforcement injunctive
relief because the class of Plaintiffs had to “choose now
between committing a new crime by refusing to consent and
giving up their Fourth Amendment rights to privacy and
security in  their homes, their ‘papers,’ and their
effects.” Id. at _ , 2008 WL 2600177 at 2. Further, the
court ruled that even though the regulation was silent as
to computerized monitoring of Internet activity, such

investigation was a law enforcement activity and delegation

44




to private companies could not be used to avoid
responsibility for state action.

Fere, UIGEA and the proposed regulations regulate the
Internet gambling business in the same way as in Doe -
remote computer monitoring of Internet activity which may
or may not be Yillegal” cr “unlawful” depending on where
parts of the transaction may fravel. As alrsady noted, the
actual régulated community under the Act has uneguivocally
stated that the proposed regulations place them in the role
of investigators without standards and without a clear
understanding of what transactions to block. Therefore,
iMEGA submits that this court should determine that I1IMEGA
sufficiently represents the interests of third party
private citizens 1n this matter. Contrary to the district
court’s determination, 1MEGA represents the rights and
interests of its members and their customers, who face

criminal prosecution and loss of property under the Act.
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POINT IIXI

THE DISTRICT COURT ERRED IN EQUATING INTERNET GAMBLING WITH
ILLEGAL ACTIVITY, WHERE THAT CONDUCT IS PRIVATE, CONSENSUAL
AND LEGAL UNDER THE ACT.

The Act and the preposed regulations raise significant
constitutional issues with regard to the rights of iMEGA’s
members and private persons who seek to use the services of
ite members for Internet gaming and gambling. The district,
court below Ifound that 1iMEGA's assertion that Internet
gambling 1s entitled to First Amendment protections was
without merit, heclding that the conduct barred by the Act
was nect entitled to such protections as it was mere
conduct, not a protected interest. JA- (Opinion at 18-19).

The distﬁict court further held that “[tlhe Plaintiff
has not identified, and the Court does not discern, any
‘communicative element’ inherent in the only conduct
criminalized by UIGEA - the taking of another’s money.” JA-
{(Opinion at 19). However, Plaintiff submits that this
argument failed to consider the analysis in Lawrence v.
Texas, 53% U.S. 558 (2003), which recognized a First
Amendment right to private, consensual legal conduct within

the home which does not have a “communicative element.” The

district court below failed to address the constituticnal
implications of private Internet conduct, not specifically

“expressive,” which permeates our society.
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Lawrence, supra, struck down a statute in Texas which
prohikbited sodomy between members of the same sex.
Defendant and his c¢ompanion were arrested for having
consensual anal sex in their home. The court phrased the
question presented as “whether the petitioners were free as
adults to engage in their private conduct in the exercise
of their liberty under the Due Process Clause of the
Fourteenth Amendment +t¢ the Constitution.” Id. at 564,
S.Ct. at 2473. In striking down the <conviction on
constitutional grounds, the Court stated that:

Equality of treatment and the due process right

to demand respect for conduct protected by the

substantive guarantee of liberty are linked in

important respects, and a declision on the latter
point advances both interests. If protected
conduct is made criminal and the law which does

so remains unexamined for its substantive

validity, its stigma might remain even if it

were not enforceable as drawn for equal

protection reasons.

Id. at 575, S5.Ct. at 2482. The court struck down the Texas
Sodomy law because 1t proscribed private, congensual
conduct which did not 1involve minors, force or public
conduct, which was subject to 1increasing acceptance and
uneven treatment as a crime from state to state. Id.
Lawrence reqguires a court to examine any law attempting te

restrict private consensual conduct for its substantive

validity. Therefore, in examining the Act’s regulation of
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internet gambling, the first reason that this court should
restrain any further enforcement of the Act is because the
Act, and the proposed regulations, unconstitutionally
interfere with private conduct in an unevenly applied
landscape of state and Federal regulation.

There were several reasons advanced for the adoption
of the Act by its sponsors and supporters. The sponsors of
the Act dealt with gambling on the Internet as a moral
dilemma, placing this legislation squarely on all fours
with ILawrence. They cited cases of suicide, damage fto the
fabric of the American family, gambling by minors, and
financial ruin. Cther supporters cited loss of tax revenue
from unregulated billions in gambling revenues.
Congressional Record, 109™ Congress Debate, 109*" Congress,
Debate on H.R. 4411, July 13, 2006 at Govtrac.com.

There is no doubt that constituticnal protections
extend to transactions over the Internet. In fact, this
case before this Court is cone of the first delving into the
broader area of digital civil rights. Striking down the Act
would produce an opinion of landmark proportion in this
burgeoning field of technology. The United States Supreme
Court has made clear that the First Amendment's protection
extends to speech on the Internet. See Renco v. ACLU, 521

U.S. 844, 870-~71 (1997). Speech is more than the utterance
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of words; it involves transaction through a communicative
medium, which is the Internet. To merely view transactions
as to communicative because they are not “uttered” fails to
recognize the present and stature and nature of digital
civil rights and the Internet. Against this backdrop of
technical achievement and growing acceptance of gambling
(with some limitations), the constitutional protections
afforded by ILawrence have been applied to protect conduct
which occurs over the Internet. In Reliable Consultants,
Inc. v. Earle, 517 F.3d 738 (5" Cir. 2008), Plaintiffs
operated retail stores in Texas that carried a stock of
sexual devices. They were sold for off-premises private
use. A second Plaintiff also engaged in the retail
distribution of sexual devices. It operated no facilities
in Texas and only sold sexual devices by Internet and by
the United States Postal Service. The Reliable Consultants
Plaintiffs filed their declaratory action to challenge the
constitutionality and enjoin the enforcement of state
statutory provisions criminalizing the promotion of sexual
devices. They alleged that these provisions violated the
substantive liberty rights protected by the Fourteenth
Amendment and their commercial speech rights protected by

the First Amendment and Due Process Clauses.
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The court struck the statute down, stating in no

uncertain terms that:

Just as in Lawrence, the State here wants to use
its laws to enforce a public moral code by
regtricting private intimate conduct. The case is
not about public sex. It is not abocut contrelling
commerce in sex. It 1is about controlling what
people do in the privacy of their own homes because
the State is morally opposed to a certain type of
consensual private intimate conduct. This is an
insufficient Justification for the statute after
Lawrence. Id. at 746 (Emphasis provided).

Therefore, the court struck down the regulation of
conduct by Internet sale. The application of Lawrence was
direct and succinct.

fWle heold that the Texas law burdens this

constitutional right. An individual who wants to

legally use a safe sexual device during private
intimate moments alone or with another is unable to
legally purchase a device in Texas, which heavily
burdens a constitutional right. This conclusion 1is
consistent with the decisions in Carey and

Griswold, where the Court held that restricting

commercial transactions unconstituticnally burdened

the exercise of individual rights. Id. at 744.

Further, the court reiterated Lawrence’s formula that tThe
act was otherwise: (1) private, (2) consensual; and, (3)
legal. 7d at 746, fn. 40.

iMEGA submits that the rationale of Lawrence and
Reliable Consultants should be followed in this matter,
where specific non-sexual conduct, at the national and

internaticonal level, not merely the state level, is

protected by the Constitution. In Borden v. Scheool Dist. of
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Tp. of East Brunswick, 523 F.3d 153 (3d Cir. 2008), this
Honorable Court dismissed a challenge to a school board
regulation which prohibited a school team coach from
participating in the team’s prayer session before games.
The conduct was described as “bowing the head and taking
the knee,” referring to the team’s practice. The court
equated the conduct to “expression” and stated:

the proper inguiry is whether a statute or policy
“prohibits a substantial amcount of protected

expression.” . . . To determine how broad the
statute or policy sweeps, we icook to four
factors: (1) the number of wvalid applications,
{2) the historic or likely frequency of

conceivably impermissible applications, (3) the
nature of the activity or conduct scught to be
regulated, and (4) the nature of the state
interest underliying the reqgulation.” Id. at 165
(Citaticns omitted).

iMEGA submits that Borden’s four part overbreadth test is
appropriate for evaluation cof all conduct which may have
consfitutional protections, whether expressive or private.
In regard te the first factor, the number of wvalid
applications, the Borden court looked to the actual
activity which Plaintiff sought to validate and determined
that the potential for teacher invelvement 1in school
activities which violate the Establishment Clause of the
Constitution was “immense.” The number of possible Internet
gambling transactions 1is more than “immense,” Dbut the

significant factor of “filtering,” which this court found
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determinative in striking down COPA in ACLU v. Mukasey, 534
F.3d 181 (3d Cir. 2008) undercuts any governmental concern
that the volume and harm of 1llegal Internet gambling
cannot be limited witheut the Act’s protections. The
district court, in the ACLU case, found, as a fact, that
existing technology can not only filter out or prevent
unwanted Internet transactions, but alsc can pinpoint them
geographically. ACLU v. Gonzales, 478 F. Supp. 2d 775, 807
(£.D. Pa. 2007). Furthermore, Plaintiff showed in the trial
court that Internet gambling filtering technoclogy 1is
readily available and was even proposed more than four
years before the Act’s passage.

The second factor, the historic or likely frequency of
concelvably impermissible applications, is clearly met here

because, the Act and the proposed regulations deliberately

fail to define unlawful Internet gambling transactions,

undercutting the very raticnale of +the Act. (Emphasis

provided) The regulated community defined in PR §6(b-f)
notes that they cannot identify whether a transaction is
legal or illegal and this dilemma shall result in a myriad
of transactions being blocked and some being passed through
improperly, thereby even further highlighting the vagueness

of “unlawfui Internet gambling.”

52




The actual likelihoocd of conceivably impermissible
applications beéecause of the wvariables of state to state
regulation, was recently applied by this court to strike
down, on First Amendment grounds, the Federal ban on
selling depictions of animal cruelty over the Internet. In
U.5. v. Stevens, 5332 F.3d 218 3d Cir. 2008), this court
struck down the convictiorn of Defendant 1in the first
prosecution to proceed to trial under 18 U.S.C. §48 for
knowingly selling depictions of animal cruelty with the
intention of ©placing those depictions in interstate
commerce for commercial gain. This court, in examining 18
U.5.C. §48 to determine whether it was narrowly tailored to
further a legitimate governmental interest, noted that
anti-animal cruelty statutes have been enacted in all fifty
states and the District of Columbia. Id. at _ , 2008 WL
2779529 at 12. This court noted that “[tlhese statutes
target the actual conduct that offends the sensibilities of

most citizens. The fundamental difference between these

state statutes and § 48 is that the latter does not

federally c¢riminalize the conduct itself.” Id. (Emphasis

provided) .

This 1s precisely the defect which has been pointed
out by the major financial institutions fiiing comments, as

noted herein, regarding the proposed regulations
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promulgated under the Act. The Act prohibkbits payment system
transactions inveolving Internet gambling where it is
illegal, but neither the Act nor the regulations provide
any means to identify it except to instruct the regulated
community to determine legality or 1illegality, where the
states all have Concurrent gambling laws which wvary from
Jurisdiction to jurisdiction.

Factor number three in Berden, the nature of the
activity or conduct sought to be regulated, is internet
gambling. As already argued this conduct partakes of
Constitutional privacy concerns. Under U.S5. v. Stevens,
supra, the uneven state-~to-state tLreatment of gambling
alone militates against tThe government’s reguirement to

intercept Internet gambling transactions. However, the

trial court below never distinguished between legal and

illegal gambling. (Fmphasis provided) The Act itself

requires distinction between the two, but fails to provide
a way to do so constitutionally. The proposed regulations,
as have been discussed, deliberately do not distinguish
between legal and illegal Internet gambiing and leave such
distincticons, with potential c¢rimirnal and c¢ivil penalties,

to private entities.

Finally, factor four, the nature of the state interest

underlying the regulation, 1is recognized in the area of
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gambling but also i1s noted to be eroding. In Greater New
Orleans Broadcasting Ass'n v. U.S. 527 U.s. 173, 119 5.Ct.
19523 (1989), the United States Supreme Court invalidated
regulations banning advertising of casino gambling which
crossed state lines. The government c¢ited a number of
interests which were served by the regulations (as were
noted in the creation of this Act), including the control
of corruption, organized crime, brikery, narcotics
trafficking and other illegal conduct. 527 U.S5. at 185-186;

S5.Ct. at 1931. The Supreme Court, however, rejected such

arguments and found that:

We can accept the characterization of these two
interests as “substantial,” but that conclusion is by
no means self-evident. No one seriously doubts that
the Federal Government may assert a legitimate and
substantial interest 1in alleviating the societal ills
recited above, or in assisting like-minded States to
do the same. . . . . Despite its awareness of the
potential social costs, Congress has not only
sanctioned casino gambling for Indian tribes through
tribal-state compacts, but has enacted other statutes
that reflect approval of state legisiaticn that
authorizes a host of public and private gambling
activities. . . . That Congress has generally exempted
state-run lotteries and casinos from federal gambling
legislation reflects a decision to defer to, and even
promote, differing gambling policies in different

States.
527 U.5. at 186-187; S.Ct. at 1932. UIGEA here itself

recognizes significant gambling exceptions to the rule,

echoing the Supreme Court’s holdings in Greater New Orleans

Broadcasting Ass'n, supra.
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For all these reasons, Plaintiff submits that it has
demonstrated a protectable constitutional interest in the
privacy of consensual legal Internet gambling transactions,
and that the Act and proposed regulations Iimpermissibly
infringe on that right. Under ILawrence and Reliakle
Consultants, 1IMEGA submits that conduct in private which is
not otherwise illegal must receive protection from invasive
government regulation. Under the wvarious recent Third
Circuit cases cited, UIGEA and proposed regulations fail to
satisfy the impecrtant balancing test between the
government’s regulatory interest and the risk of
interfering with constitutional rights. Thus, iMEGA submits
that the district sheould overrule the trial court below and
enter an Order granting a preliminary injunction and
related relief sought Dby the Plaintiff, or, in the
alternative, remand the matter to the trial court with

instructions to issue the preliminary injunction.
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CONCLUSIONS

For all of the reasons set forth above, this Honorable
Court should reverse the district court below, strike down
UIFEA as unconstitutional, enjoin the enforcement of UIGEA
or, in the alternative, remand the matter to the district
court with instructicns to enjoin enforcement of UIGEA. The
Act 1s unconstitutionally wvoid for wvagueness because it
fails to define “unlawful Internet gambling”, despite that
same 1s the target of the Act and, as a result, in the
absence of a clearly defined foundation, all of the
subsequent propesed rules and regulations Dbuilt upon it
must fail. Accordingly, UIGEA must be found
unconstitutional for failing to clearly proscribe the
behaviors it seeks to regulate.

Further, the Act, and the proposed regulations,
regulate internet gambling business by remote computer
monitoring of internet activity which may or may not be
legal and clearly impacts on privacy concerns under the
First Amendment and the Due Process Clause. The regulated
financial community under the Act has unequivocally stated
that the proposed regulations place them in the role of
investigators without standards, without guidelines and
without a ¢lear understanding of what transactions to

block. Therefore, 1iMEGA submits that this court should
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reverée the district court and hold that iMEGA sufficiently
represents the interests of third party private citizens in
this matter to assert these claims not only for its members
but those members of the public who, by corcliary, are
customers of the businesses which have been eliminated by
the Act. Contrary to the districg court’s determination,
iMEGA represents the rights and interests of its members
and their customers, who face criminal prosecuticon and loss
of property under the Act.

Appellant submits that it has demonstrated a
protectable constitutional interest in the privacy of
consensual legal Internet gambling transactions and that
the Act and proposed regulations impermisgssibly infringe on
that right. Under ZILawrence and Reliable Consultants supra
iMEGA submits that conduct in private ‘which is not
otherwise illegal must receive protection from invasive
government regulation. Under Borden, supra, the Act and its
proposed regulations fail to satisfy the important
balancing test between the government’s regulatory interest
and the risk of interfering with constituticnal rights.

Therefore, iMEGA  submits this the court should
overrule the district court below, find UIGEA
unconstitutional and enter an Order granting Appellant

injunctive and related relief sought by the Plaintiff, or,
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in the alternative,
with instructions
relief sought.

Dated:

remand the matter to the district court

to dissue the injunctive and related

Respectfully submitted,
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